IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
VEESTERN DI VI SI ON
HENRY J. WESTON,
Plaintiff
V. Cvil Action No. 3:93CV14-D-O

BLUE MOUNTAI N PRODUCTI ON
COVPANY

Def endant
NMVEMORANDUM OPI NI ON

This cause is before the undersigned on defendant Bl ue
Mount ai n Production Conpany's ("Bl ue Muwuntain") notion for sunmary
j udgnent . The plaintiff has responded to the notion and the
defendant filed its proper rebuttal. Plaintiff Henry J. Weston
al | eges that the defendant discrimnatorily term nated hi mbecause
of his race in violation of 42 U S.C. § 1981. After consideration
of the record in this cause, the court is of the opinion that
summary judgnent in favor of the defendant is not appropriate and
the notion will be denied.

FACTUAL BACKGROUND!

Plaintiff was hired at Blue Muntain on January 9, 1991, to
fill jugs with cat Ilitter. Blue Mountain, located in Blue
Mount ai n, M ssi ssi ppi, produces, packages and di stri butes absor bent
or cat litter for use in cat litter boxes. Plaintiff had no

contract for enploynent for a definitive period of time and was an

! The facts presented bel ow are taken fromthe record,
including briefs, affidavits and deposition excerpts, submtted
by both parties.



enpl oyee-at-wi ||l of the defendant. Upon his enploynent, plaintiff
was advi sed of Blue Mountain policies and given a Quality Operators
Handbook.

In April of 1991, Wston was pronoted to a team | eader
position of the day shift. < ay Meeks, a Blue Muntain Production
Conpany WManager, appointed him to the position. The plaintiff
| ater requested and received a transfer back to his line job. In
any event, with the exception of sonme mnor problens which the
def endant admts were not the basis of his termination,? Weston
enjoyed a positive working relationship with Blue Muwuntain unti
t he night of January 24, 1992.

On the night of January 24, 1992, Meeks was neeting wth
Steven Prince, another Blue Muntain enployee, in an office near
the line. Apparently, prior to the neeting, there had been sone
di scussi on anong Bl ue Mount ai n enpl oyees about wal king off the |ine
(i.e. leaving work). Weston clains that John Mers, the team
| eader for plaintiff's line and his i nmedi ate supervisor, inforned

himthat Prince was telling managenent that Weston had tried to get

2 The defendant subnmitted that there were several problens
with Weston's work performance and conduct. Specifically, the
def endant nentions a night when the plaintiff had indicated he
woul d stay |late at work and clean up, but left wthout performng
the work. The defendant also clains that plaintiff was
repri manded for requesting sexual favors froma fenale enpl oyee
i n exchange for making her job easier. And finally, the
def endant asserts that, while working as a team | eader, the
plaintiff was counsell ed about "hollering and scream ng" at his
t eam nmenbers and ot hers.

Because the defendant admts that these events were not the
reasons for plaintiff's termnation, the court did not consider
this evidence in ruling on the present notion.



enpl oyees to wal k off the line.® The plaintiff contends that Mers
advised himto enter the neeting and defend hinself against the
accusati ons. The plaintiff entered the office and confronted
Prince in the presence of Meeks. The defendant clains that Weston
"burst into the office and accused M. Prince of telling |ies about
the plaintiff." The defendant further submits that plaintiff
"threw his hat down, stood over M. Prince such that he could not
rise fromhis chair, and called hima '"lying bastard'." Plaintiff
denies that he wused foul |anguage, and sinply clains that he
entered the neeting calmy to defend hinsel f, as his supervi sor had
advised. Plaintiff was eventually persuaded to |eave the office
and subsequently told to return on Monday, January 27, 1992, for a
meeting wth Meeks, Myers, and Howell Duncan, the plant manager.
After the incident on January 24, Meeks nmet wth Danny
Criswell and John Beal e, other Blue Muntain enployees, to try and
evaluate the situation. Apparently, both agreed that Prince, not
Weston, had encouraged |line nenbers to walk. At any rate, on
January 27, prior toplaintiff's schedul ed neeti ng with nanagenent,
Meeks recommended to Duncan that both Prince and Weston be fired.
The recommendation in regard to the plaintiff was based on his

ver bal abuse of Prince.

3 Meeks does not dispute that Prince was claining that
plaintiff was attenpting to persuade enployees to wal k off the
l'ine.



On Monday, January 27, 1992, at the scheduled neeting with
Meeks, Myers and Duncan, the plaintiff was term nated. The
defendant clains that he was term nated solely because of his
verbal abuse of Prince,* who was also termnated. The plaintiff
contends that his termnation was racially notivated. West on
clains that white enpl oyees who have directed abusive | anguage at
a fellow enployee in a like fashion received a much |esser
di scipline, nanely denotion. He filed the present action on
January 26, 1992, alleging racial discrimnationin violation of 42
U S C §1981. The single issue before this court is whether, had
the plaintiff been white, he would have been discharged for his
ver bal abuse of a fell ow enpl oyee.

Summary Judgnent St andard

Summary  j udgnent is appropriate "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,

together wwth the affidavits, if any, showthat there is no genui ne

4 Weston's termnation letter states that "DUE TO YOUR
VERBAL ABUSE DI RECTED AT A FELLOW TEAM MEMBER AND YOUR FAI LURE TO
WORK AS A TEAM MEMBER, YOUR EMPLOYMENT W TH BLUE MOUNTAI N
PRODUCTI ON COVPANY | S TERM NATED EFFECTI VE TODAY, JANUARY 27,
1992."

The term nation was essentially and sol ely, argues the
defendant, for violating Blue Mountain's Quality Operator's
Handbook, which states in part:

"Any attenpt by a team nenber to disrupt the
performance of our teamefforts wll not be tol erated"
and "inproper verbal conduct that interferes with the
quality operators work performances or creating an
intimdating, hostile or offensive work environnment
will not be tolerated."



issue as to any material fact and that the noving party is entitled
to a judgnment as a matter of law." Fed.R Cv.P. 56(c). The party
seeki ng sunmary judgnent carries the burden of denonstrating that
there is an absence of evidence to support the non-noving party's

case. Celotex Corp. v. Catrett, 477 U S. 317, 325, 106 S. C

2548, 2553, 91 L.Ed.2d 265 (1986). After a proper notion for
summary judgnent is nade, the non-novant nust set forth specific
facts showng that there is a genuine issue for trial. Hanks v.

Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.

1992). If the non-novant sets forth specific facts in support of
all egations essential to his claim a genuine issue is presented.
Celotex, 477 U.S. at 327, 106 S. C. at 2554. "Wiere the record,
taken as a whole, could not lead a rational trier of fact to find
for the non-noving party, there is no genuine issue for trial."

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574,

587, 106 S. Ct. 1348, 89 L.Ed.2d 538 (1986); Federal Sav. and Loan

Ins. v. Krajl, 968 F.2d 500, 503 (5th Gr. 1992). The facts are

reviewed drawing all reasonable inferences in favor of the non-

moving party. King v. Chide, 974 F.2d 653, 656 (5th Gr. 1992).

DI SCUSSI ON

42 U.S.C. § 1981 provides:

(a) Statenent of equal rights

Al'l persons within the jurisdiction of the United
States shall have the sane right in every State and
Territory to make and enforce contracts, to sue, be
parties, give evidence, and to the full and equal benefit



of all laws and proceedings for the security of persons
and property as is enjoyed by white citizens, and shal

be subject to like punishnment, pains, penalties, taxes
Ii censes, and exactions of every kind, and to no other.

(b) Definition

For purposes of this section, the term "nmake and

enforce contracts" includes the naking, perfornmance,
nmodi fication, and termnation of contracts, and the
enjoynent of all Dbenefits, privileges, terns, and

conditions of the contractual rel ationship.
(c) Protection against inpairnent
The rights protected by this section are protected

agai nst i npai rnment by nongovernnental discrimnation and

i npai rment under color of State |aw
42 U.S.C. 8§ 1981 (1994 Supp.).

Gven that many enploynent discrimnation cases involve
el usive factual questions, the Supreme Court has devised an
evidentiary procedure that allocates the burden of production and
establishes an orderly burden of proof. In a claim of race

di scrim nation brought under 8 1981, the evidentiary procedure to

be utilized was originally introduced i n McDonnel | Douglas Corp. V.

Geen, 411 U S 792, 93 S. C. 1817, 36 L.Ed.2d 668 (1973), and

recently reaffirmedin St. Mary's Honor Cr. v. Hicks, 509 U. S --,

113 S. C. 2742, 125 L. Ed. 2d 407 (1993).° Under McDonnell Dougl as,

> McDonnel |l Douglas and St. Mary's are Title VII race
di scrimnation cases. The sane procedural roadmap applies to
race discrimnation cases brought under 8 1981. See Carpenter
v. Gulf State Manufacturers, Inc., 764 F. Supp. 427, 432 (N. D
Mss. 1991)(citing Patterson v. Mlean Credit Union, 491 U S
164, 109 S. . 2363, 105 L.Ed.2d 132, 157 (1989), rev'd on other
grounds) (proving inproper notive in 8 1981 case invol ves sane
four-part standard); see also M Player, Enploynent

6



the plaintiff has the initial burden of proving a prima facie case

of discrimnation. McDonnel |l Dougl as, 411 U. S. at 802. If the

plaintiff establishes a prima facie case, a presunption of
discrimnation arises and the burden of production shifts to the
enpl oyer to "articulate sone legitimte, nondiscrimnatory reason

for the discharge.” Witing v. Jackson State Univ., 616 F.2d 116,

121 (5th Cr. 1980). The enpl oyer need not prove the absence of a
discrimnatory notive. 1d.

Once the enployer articulates its nondiscrimnatory reason,
the burden is again on the plaintiff to prove that the articul ated
legitimate reason was a nere pretext for a discrimnatory deci sion.
Id. Utimtely, the burden of persuasion rests on the plaintiff,
who must establish the statutory violation by a preponderance of

the evidence. |[1d.(citing Jepsen v. Florida Board of Regents, 610

F.2d 1379, 1382 (5th Cr. 1980)). Even if the plaintiff succeeds
in revealing the defendant's reasons for termnating him were
false, he still bears the ultimate responsibility of proving the
real reason was unlawful "intentional discrimnation.” See St.
Mary's, 125 L.Ed.2d at 424 ("It is not enough to disbelieve the
enpl oyer; the fact finder nmust believe the plaintiff's explanation
of intentional discrimnation."). Wth these principles in mnd,

the court now turns to the case at hand.

Discrimnation Law 88.02(c) (1988) (explaining that courts have
enpl oyed sane four-part test in Title VII| and § 1981 actions).

7



A. THE PRI MA FACI E CASE

When an enpl oynent di scrim nation cl ai mant cont ends t hat
he was di scharged from enpl oynent because of race, a prim facie
case of discrimnationis made if it is shown that the person (1)
bel ongs to the class of people protected by the statute; (2) was
qualified for the job for which he was suspended or for which he
sought a position; (3) was termnated or rejected for a position;
and (4) after his termnation or rejection, the enployer hired a
person not in plaintiff's protected class, or retai ned those havi ng

conparabl e or |esser qualifications. MDonnell Douglas, 411 U. S.

at 802; see Carpenter, 764 F. Supp. at 432. This show ng,

however, is not the only way to establish a prim facie case of

discrimnatory discharge. Jones v. Wstern Geophysical Co., 669

F.2d 280, 284 (5th Gir. 1982).

I f an enpl oyee is discharged under circunstances in which an
enpl oyee of another race would not have been discharged, an
i nference of discrimnation arises regardless of the race of the
enpl oyee' s repl acenent. Punitive action against enployees for
violating work rules nust not differentiate on the basis of [race].

McDonald v. Santa Fe Trial Transportation Co., 427 U S. 273, 282-

83, 96 S. Ct. 2574, 2579-80, 49 L.Ed.2d 493 (1976).° In Brown v.
A.J. Gerrard Mg. Co., 643 F. 2d 273, 276 (5th Cir. 1981), the Fifth

6 Al t hough McDonal d invol ved a sex discrimnation claim
under Title VII, the sane analysis is appropriate here.
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Crcuit set out a four part test for establishing a prinma facie
case for discrimnatory discharge due to unequal inposition of
di sci pli ne:

(1) That plaintiff was a nenber of a protected
group;

(2) That there was a conpany policy or practice
concerning the activity for which he or she
was di scharged;

(3) That non-mnority enpl oyees either were given
the benefit of a lenient conpany practice or
were not held to conpliance wth strict
conpany policy; and

(4) That the mnority enployee was disciplined
either wthout the application of a I|enient
policy, or in conformty with the strict one.

Id. at 276; See E.EEOQOCv. Brown & Root, Inc., 688 F.2d 338, 340-

41 (5th Cr. 1982).
Thor nbor ough v. Col unbus and Geenville R Co., 760 F.2d 633

(5th Cir. 1985),7 is particularly hel pful because it explains the
shifting roles discussed above in the context of an enployer's
motion for summary judgnment. At the sunmary judgnent stage, the
plaintiff need not present a prima facie case of discrimnation,
but must sinply raise a genuine issue of material fact as to the

exi stence of a prima facie case. Thornborough, 760 F.2d at 641 n.

8.

" Al t hough Thor nbrough addressed al |l egati ons of age
di scrim nation, case |aw under the Age Di scrimnation and
Enpl oynent Act has consistently been applied in other types of
discrimnation cases. See WIllians v. Southwestern Bel
Tel ephone Co., 718 F.2d 715, 718 (5th Cr. 1981).

9



I n support of his position that there remains a "genuine i ssue
of material fact" as to proof of a prina facie case, the plaintiff
of fered evidence of Blue Muntain's alleged failure to discharge
Thomas Towery, who is white, for conduct simlar to that of
plaintiff's verbal abuse of a fellow enployee. The plaintiff
all eges that Towery had continually called and harassed anot her
enpl oyee, Tammy Gool sby. The plaintiff clainms that on one i nstance
Towery approached Gool sby and put his armaround her while she was
on the working I|ine. Gool sby was admttedly afraid of Towery
because of his actions. Duncan, after discussing the matter with
team | eader Lonnie Spellins, denmpted Towery for his actions.
Duncan, in his deposition, characterized Towery's treatnent of
Gool shy as sexual harassnment, and admtted that he believed that
this type of harassnent, depending on the circunstances, was no
| ess serious than verbal abuse. Blue Muntain contends that the
denotion of Towery for his actions is in no way anal ogous to the
di scharge of the plaintiff. Specifically, the defendant clains
t hat evidence of unequal treatnent of an enployee who violated a
different Blue Muntain policy does not support the plaintiff's
contention of unequal treatnent in simlar circunstances.

The defendant al so i ntroduced evi dence that indicates that it
previ ously di scharged several persons for verbal abuse of a fell ow
enpl oyee. The defendant submts that Rita Rutherford, Wllie

Rut herford, and Arthur Vance, were all termnated for verbally

10



abusi ng other enployees.® Blue Muntain provided the court with
copies of termnation letters wused in discharging the
af orenenti oned enpl oyees. The letters support defendant's
contentions that these enpl oyees were discharged for verbal abuse
of fell ow enpl oyees under apparently simlar circunstances as the
plaintiff. However, the court cannot nake a determ nation as to
the circunstances surrounding these dismssals from the record
before it, and is, therefore, unwilling to summarily dismss this
conpl aint on the basis that other enpl oyees were disciplined under
simlar ~circunstances in precisely the sane mnner as the
plaintiff.

The plaintiff provided the court with an explanation of Rita
Rut herford's discharge in an attenpt to distinguish it fromhis own
termnation. Interestingly enough, Rutherford was discharged for
verbally abusing plaintiff Wston. In any event, the plaintiff
submts that Rutherford was a tenporary enpl oyee who had only been
with the conpany approximtely two nonths before her term nation
and that her abuse was unprovoked. Because of Weston's tinme with
t he conpany and his all egedly provoked, justifiable verbal abuse of
Prince, he argues that his situation is clearly distinguishable.

The court does not find that Blue Muntain's denotion of

Towery for alleged sexual harassnent shows unequal treatnent under

8 Rita Rutherford was apparently the only white person
al l egedly di scharged for verbal abuse.
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apparently simlar circunstances; however, the court is of the
opinion that the plaintiff has provided enough evidence to create
a question of fact onthis issue. Additionally, the court does not
necessarily agree that plaintiff's discharge is distinguishable
fromthe discharge of Rutherford, but does find that questions of
fact exist which preclude summary judgnent at this stage of
litigation. The court is of the opinion that Wston has provided
enough evidence as to Blue Muuntain's unequal discipline to create
a genui ne i ssue of material fact as to the existence of plaintiff's

prim facie case.

B. PROOF OF PRETEXT FOR DI SCRI M NATI ON

As noted in the factual summary of this opinion, Blue Muntain
has set forth what it believes to be a legitimate,
nondi scrimnatory reason for its decision. Blue Mountain clains to
have reached its decision based on plaintiff's verbal abuse of a
fell ow enpl oyee. The enpl oyer, having articul ated a race neutral
reason for the plaintiff's termnation, the burden shifts to the
plaintiff to prove that the proffered reason was fal se and that the
real reason for the ultimate discharge was notivated by racial

ani nus. St. Mary's, 125 L.Ed.2d at 418. In order to do so, the

plaintiff nmust "prove by a preponderance of the evidence that the
legitimate reasons offered by the defendant were not its true

reasons, but were a pretext for discrimnation." Texas Dept. of

Community Affairs v. Burdine, 450 U S. 248, 253, 101 S. C. 1089,

12



67 L.Ed.2d 207 (1981). This court is mndful of the United States
Supreme Court's recent pronouncenent that "a reason cannot be
proved to be a pretext for discrimnation unless it is shown both
that the reason was false, and that discrimnation was the rea
reason." St. Mary's, 125 L.Ed.2d at 422.

In the case at bar, the plaintiff has offered somewhat m ni nal
evi dence to suggest that the reasons given by the defendant were
fal se and the true reason was notivated by an unlawful race based
deci sion by managenent. The plaintiff sinply argues that the
evi dence indicating that he was di scharged and that a person who
did not belong to a mnority was retained under apparently sim/lar
ci rcunst ances provides this court with enough evidence to find that
a genuine issue of material fact exists as to the plaintiff's
clainms for race discrimnation. The court is of the opinion that
t he evidence submtted, although limted, is enough to overcone the
present notion. The court recognizes that summary judgnment is
ordinarily "an inappropriate tool for resolving clains of
enpl oynent discrimnation, which involve nebulous questions of

nmotivation and intent..." ld. at 640; see Hayden v. First

Nat i onal Bank, 595 F.2d 994, 997 (5th Cr. 1979) (di scussing that

granting summary judgnment in enploynent discrimnation cases is
especi ally questionable). Oten, notivation and i ntent can only be
proved through circunstantial evidence; determ nations regarding

notivation and intent depend on conplicated inferences from the

13



evi dence and are therefore peculiarly within the province of the

factfinder. Thornborough, 760 F.2d at 641. Again, in the context

of summary judgnent proceeding, the question is not whether the
plaintiff proves a pretextual reason for discharge, but rather
whet her the plaintiff raises a genuine issue of fact regardi ng such
pr et ext. Here, the plaintiff has done so. Accordingly, the

defendant's notion for sunmary judgnment will be deni ed.

CONCLUSI ON

Because the court is of the opinion that genuine issues of
mat erial fact exist onthe plaintiff's claimof race di scrimnation
in violation of 42 U S C. § 1981, the defendant's notion for
summary judgnent will be deni ed.

An order in accordance with this nenmorandum opinion shal
i ssue this day.

TH S day of QOctober, 1994.

United States District Judge
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
VEESTERN DI VI SI ON
HENRY J. WESTON,
Plaintiff
V. Cvil Action No. 3:93CV14-D-O

BLUE MOUNTAI N PRODUCTI ON
COVPANY

Def endant
ORDER DENYI NG MOTI ON FOR SUMVARY JUDGVENT

Pursuant to a nmenorandumopi nion i ssued this day, it is hereby
ORDERED t hat :

1) defendant Blue Muntain Production Conpany's notion for
summary judgnent on the plaintiff Henry J. Weston's, claimfor race
discrimnation in violation of 42 U S . C. 8§ 1981 be, and it is
her eby, DEN ED.

Al menor anda, deposi tions, af fidavits, and exhibits
considered by the court inruling onthe present notion for sunmary
j udgnment are hereby i ncorporated into and nmade a part of the record
in this cause.

ORDERED t hi s day of October, 1994.

United States District Judge



